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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the Court.  Any emails received in contravention of this order will be 
disregarded by the Court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY MICHAEL EGGIMAN, STAN BERAZNIK 
* TENTATIVE RULING: * 
 
This is miscalendared.  The Court’s understanding, based on the e-mail traffic, is that both 
counsel will be appearing next Monday morning for their required meet-and-confer.  (Unless 
they’ve patched things up in the meantime, of course.) 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION FOR TERMINATING SANCTIONS OR CONTEMPT 
FILED BY 29 SW LLC 
* TENTATIVE RULING: * 
 
This is miscalendared.  This motion was granted on November 30. 
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 3.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION TO STRIKE SHERWOOD EQUITY'S DISCOVERY RESPONSES 
FILED BY PACIFIC FINANCIAL CA LLC 
* TENTATIVE RULING: * 
 
Cross-complainant Pacific Financial moves to strike discovery responses of cross-defendant 
Sherwood Equity, and to deem matters admitted.  The motion is granted in part.  The matters 
requested in Pacific Financial’s requests for admission (served on or about July 19, 2018) are 
deemed admitted.  The Court sees no need to act as to Sherwood’s other discovery responses.  
It denies both sides’ requests for sanctions. 
 
In addition, on its own motion, the Court strikes Sherwood’s answer to the cross-complaint 
under Code of Civil Procedure § 436.  See Cal-Western Business Services v. Corning Capital 
Group (2013) 221 Cal.App.4th 304.  (Ordinarily this step would be preceded by an order to show 
cause, but the Court notes that Sherwood itself argues that this is the appropriate procedure in 
lieu of the discovery-related motion filed by Pacific Financial.) 
 
Sherwood is a suspended corporation, as its counsel has readily acknowledged.  As such, it is 
not allowed to participate in litigation in any fashion.  See Rev. & Tax. Code § 23301; Cal-
Western, 221 Cal.App.4th 304.  It nevertheless filed an answer to Pacific Financial’s cross-
complaint.  As Sherwood’s counsel notes, the conventional move at that point would have been 
for Pacific Financial to move to strike the answer under § 436, putting Sherwood in default. 
 
Pacific Financial, however, was apparently not satisfied with the admissions it would obtain 
through a default.  It instead sought to take procedural advantage of Sherwood’s suspended 
status by serving various forms of discovery including requests for admissions, presumably 
expecting that Sherwood would serve no responses because it is suspended.  Sherwood’s 
counsel reacted by serving purported responses to all discovery stating various objections, 
but also noting in each response that as a suspended corporation it is unable to respond to 
discovery.  Sherwood’s counsel explains that this was done to preserve objections in case it 
might transpire that Sherwood is able to get itself un-suspended. 
 
Pacific Financial (with what the Court hopes is only feigned indignation) seeks to treat this as 
the height of perfidy, going so far as to seek money sanctions from Sherwood’s attorneys for 
this action.  One may debate whether the responses of Sherwood’s counsel were technically 
appropriate, as well as whether they could be really expected to accomplish anything.  After all, 
Sherwood’s disability to respond to discovery includes its disability to make the objections that 
counsel seeks to preserve.  But whether effective or not, this was not an act of discovery abuse 
or subterfuge.  Sherwood's counsel have been entirely candid about what they were trying to do 
and why.  This case is thus entirely unlike Palm Valley HOA v. Design MTC (2000) 85 
Cal.App.4th 553, which Pacific Financial cites for imposition of sanctions – but in which counsel 
affirmatively concealed the suspended status of their client, while engaging in far more active 
and aggressive litigation activity (such as moving for summary judgment).  If anything, it is 
Pacific Financial’s request for sanctions that’s a bit over-the-top. 
 
Turning to the procedural relief sought on this motion:  The Court is frankly at a loss to 
understand what Pacific Financial seeks to accomplish by moving to “strike” Sherwood’s 
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responses to interrogatories and document requests.  Surely it does not intend to move to 
compel responses that everyone agrees Sherwood cannot provide.  And if this step is intended 
as setting up a default, that could be more easily accomplished by moving to strike the answer. 
 
As for its requests for admissions, however, Pacific Financial has a point.  Although § 436 
speaks only of striking pleadings (which discovery responses are not), the Court does not see 
why it would lack authority to strike anything else if appropriate.  Indeed, if it didn’t, it’s unclear 
what the remedy could be for at least some litigation actions putatively performed by suspended 
corporations.  In any event, it matters little whether Sherwood’s purported responses to the 
RFAs are denominated as “stricken” – or whether they are simply disregarded as nullities, as 
one would treat “responses” that were not verified (see Sinaiko Healthcare Consulting v. Pacific 
Healthcare Consultants (2007) 148 Cal.App.4th 390, 406).  In either case, the RFAs stand 
unresponded to, and hence they must be deemed admitted.  (In theory Sherwood has until 9:00 
a.m. tomorrow in which to avoid admissions by serving responses; but no one suggests that that 
is a practical possibility.) 
 
No sanctions are awarded when a motion to deem matters admitted results in an order deeming 
matters admitted. 
 
That leaves only the request of Sherwood’s counsel for sanctions the other way, which the 
Court is frankly tempted to grant.  Whether acting correctly or not, Sherwood’s counsel has 
proceeded with candor and good faith, and Pacific Financial’s ad hominem attacks are uncalled 
for.  However, the Court concludes that there is at least a little argument under Palm Valley for 
such sanctions, and so it denies counter-sanctions. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01380 
CASE NAME: MOORE VS. OLIVERI 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MATTHEW M. OLIVERI, OLIVERI LAW, LLP 
* TENTATIVE RULING: * 
 
The motion of defendants Matthew Oliveri and Oliveri Law, LLP, for summary judgment is 
denied as triable issues of fact exist as to one or more causes of action.  Summary adjudication 
as to the first cause of action for professional negligence is granted.   Summary adjudication as 
to the second cause of action for disgorgement of fees is denied.  Summary adjudication as to 
the third cause of action for breach of fiduciary duty is granted.  
 
Defendants’ motion for summary judgment/adjudication as to the cross-complaint is denied.   
 
The requests of plaintiffs Johnny L. and Mary E. Moore for sanctions, both under Code of Civil 
Procedure section 128.7 and for the late-filed Exhibits O and P, are denied. 
 

I. Procedural Issues 
 
Plaintiffs’ memorandum of points and authorities exceeds the page limits.  (CRC 3.113(d).)  
Their objections do not quote the challenged evidence.  (See Objections to Evidence, infra; 
CRC 3.1354(b).)  They highlighted and apparently color-coded their objections to the Oliveri 
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declaration, but the Court’s copy is entirely black-and-white.  Finally, they served their 
opposition papers by mail.  Opposition papers must be served so that they are received by the 
next business day.  (Code of Civil Procedure § 1005(c).)  U.S. Mail from Napa to San Ramon 
does not meet that standard.  Accordingly, the Court gives full consideration to defendants’ 
late-filed reply.  
 
Defendants’ errors are more egregious and problematic since they are the moving parties.  First, 
their notice is deficient.  For purposes of summary adjudication, defendants do not state the 
“specific cause of action, affirmative defense, claims for damages, or issues of duty” they seek 
to have adjudicated.  (CRC 3.1350(b).)  The separate statement clarifies this in some respect, 
and there is no substantive misunderstanding as to which claims are challenged and why.  
But the Court would be well within its power to deny the motion outright on this basis alone. 
 
Second, defendants’ evidence is sloppy, disorganized and difficult to follow.  Some exhibits are 
simply missing.  (See Exh. Y; see CRC 3.1113(k) [requirements for references to exhibits].)  
In several instances, the pleading or declaration cites to an incorrect exhibit, leaving the Court to 
hunt for what might be the correct one.  (See, e.g., Oliveri Decl., at ¶ 18 [citing to admissions at 
Exh. Y, possibly referring to Exh. Z]; MPA at p. 13:17 [citing to Exh. H as support for plaintiff 
admission, though it is not a document from plaintiff].)  Deposition transcripts appear in their 
entirety without any highlighting.  (See Exhs. O and P; see CRC 3.1116(b),(c).)   
 
Any one of these errors might be overlooked.  Cumulatively, they represent inadequate 
compliance by both sides’ attorneys.  Frankly, each side has put itself at risk here of losing the 
motion for purely procedural reasons.  Because the parties and the Court have been able to see 
their way through the errors, and because they occur on both sides, the Court will nevertheless 
proceed to address the merits of the matter. 
 

II. Background 
 
Defendants represented plaintiffs in a dispute with the Lewis California Partnership (LCP) 
involving the property and financing for the Antioch Family Fun Center (Project).  Plaintiffs and 
LCP were co-members in the LLC formed for purposes of developing the Project.  Plaintiffs 
borrowed money to purchase the land from Anthony Bilich.  They also borrowed $100,000 from 
Harry Lewis to pay their first capital call for the Project.  Thereafter, Lewis demanded another 
$20,000 in capital.  Plaintiffs did not pay it.  Plaintiffs also defaulted on the Bilich loan, which 
LCP paid on its own, as permitted by the LLC agreement. 
 
Litigation followed in which LCP sought to dissolve the LLC, to confirm LCP’s ownership of the 
plaintiffs’ interest in the LLC, and to recover sums LCP advanced to pay the Bilich loan.  
Plaintiffs rejected a § 998 offer under which they would have been paid $20,000 with no 
remaining interest in the Project or LLC.  The trial court (Judge Austin) thereafter granted 
summary adjudication in favor of LCP on two causes of action relating to the forced sale of 
plaintiffs’ interest, as well as several causes of action on a cross-complaint, finding that their 
defenses of unenforceability and waiver (among others) lacked merit.  Trial commenced on the 
remaining issues.  Judgment was entered against plaintiffs for $160,931.74, with notice entered 
on June 17, 2015.  Plaintiffs ultimately paid $150,000 to satisfy the judgment.  
 
The issue in this malpractice claim is what happened thereafter, with the appeal.  Plaintiffs 
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allege that they were incorrectly told the appeal had to be filed by August 20, 2015, and that 
they did so (and paid a filing fee) that day.  (First Amended Complaint ¶¶ 8, 9.)  Thereafter, 
defendants failed to pursue the appeal, including failing to oppose against a motion to dismiss 
which was ultimately granted for non-opposition.  Plaintiffs bring three causes of action: 
1) professional negligence; 2) disgorgement of fees; and 3) breach of fiduciary duty.  
(They dropped a prior claim for breach of written contract.) 
 
On this motion, defendants do not seek to prevail on the basis that Oliveri committed no act of 
malpractice.  On the contrary, Oliveri admits giving incorrect advice about the due date for the 
notice of appeal.  (He says offhandedly that the error was “later corrected”, but he does not 
specify whether that occurred before or after the deadline had run.)  The motion thus tacitly 
concedes there are at least triable fact issues as to whether any malpractice was committed 
or not. 
 
Instead, this motion rests on a different ground:  Defendant moves for summary adjudication as 
to the malpractice claim on a single issue, namely lack of injury:  Plaintiffs’ appeal was 
substantively doomed, and therefore they suffered no injury when it was untimely filed and 
ultimately dismissed. 
 

III. Motion for Summary Judgment/Adjudication 
 

a. Standards on Summary Judgment/Adjudication 
 
“The motion for summary judgment shall be granted if all the papers submitted show that there 

is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.”  (Code of Civil Procedure § 437c(c).)  “A defendant or cross-defendant has met 

his or her burden of showing that a cause of action has no merit if the party has shown that one 

or more elements of the cause of action, even if not separately pleaded, cannot be established.”  

(Id., at subd. (p)(2).)  The party moving for summary judgment has the burden of persuasion to 

show there is no triable issue of material fact and thus it is entitled to judgment as a matter of 

law.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Only then does the burden 

shift to the opposing party to make its own prima facie showing of the existence of a triable 

issue of material fact. (Ibid.)  Summary adjudication must completely dispose of a cause of 

action, damages claim, or issue of duty.  (Code of Civil Procedure § 437c(f)(1).)   

 
b. Defendants meet their burden for summary adjudication of the first cause of 

action for professional negligence and the related issue of injury, and plaintiffs 
make no showing that their appeal would have had merit. 

 
Plaintiffs’ professional negligence claim alleges that defendants breached the relevant standard 
of care by not timely filing the notice of appeal and by not properly informing them of that 
deadline.  (FAC, ¶¶ 8, 9; see Exh. BB, 7/9/2018 Deposition of Johnny Moore, p. 182:1-3.)  
Additionally, they claim that defendants abandoned them during the period when they attempted 
to rectify the late filing. 
 
Professional negligence requires: “(1) the duty of the professional to use such skill, prudence, 
and diligence as other members his profession commonly possess and exercise; (2) a breach of 
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that duty; (3) a proximate causal connection between the negligent conduct and the resulting 
injury; and (4) actual loss or damage resulting from the professional's negligence.  If the 
allegedly negligent conduct does not cause damage, it generates no cause of action in tort.”  
(Jackson v. Johnson (1992) 5 Cal.App.4th 1350, 1355, internal quotations and citations 
omitted.)  In cases involving litigation malpractice, the “but for” causation test usually requires 
plaintiff to “retry” the underlying case – i.e., to prove that the outcome would have been more 
favorable “but for” the attorney's error or omission. (Fantazia v. County of Stanislaus (1996) 41 
Cal.App.4th 1444, 1454-55.)  If a plaintiff cannot prove by a preponderance that he would have 
obtained a better result in the underlying matter without the malpractice, his claim loses.  And if 
he cannot show that there is a basis in the evidence in which he could prove this element at trial 
by a preponderance, he loses on summary judgment. 
 

i. Defendants meet their initial burden. 
 
Defendants argue that there is no injury here because plaintiffs did not decide to appeal until 
after the deadline and could never have succeeded on the appeal anyway. 
 
We may dispose quickly of Moore’s contention that Oliveri failed to take steps to prevent 

dismissal of the untimely-filed appeal.  The contention fails because, as a matter of law, no such 

steps could possibly have succeeded.  Timely filing of a notice of appeal is jurisdictional.  E.g., 

UAP-Columbus JV 326132 v. Nesbitt (1991) 234 Cal.App.3d 1028, 1034; Hollister Convalescent 

Hosp., Inc. v. Rico (1975) 15 Cal.3d 660, 674.) 

 

Of course, that leaves plaintiffs’ main claim – that it was Oliveri’s fault that the notice was not 

timely filed.  On the present motion papers we must assume that that may have been true.  

As noted above, Oliveri concedes giving incorrect advice about the due date, and does not 

close the factual gap as to when he claims to have corrected the error.  Further, while he gives 

extended testimony about the back-and-forth between him and Moore as to whether Moore was 

or wasn’t going to appeal, again his specification of dates is insufficient to prove (to a summary 

judgment standard) that Moore didn’t decide to appeal, and engage Oliveri for that purpose, 

until after the deadline had run. 

 

But there must be more to plaintiffs’ malpractice claim than that.  If there were no grounds for 

appeal – if the appeal would have been unsuccessful even if timely filed – then as a matter of 

law, plaintiff has no survivable malpractice tort claim. 

 

Substantively, defendants argue that the appeal was meritless, as there was no basis on which 

to challenge Judge Austin’s ruling.  (See generally, Exh. Q, Amended Order Granting Motion for 

Summary Adjudication, pp. 1:25-3:8.)  Before Judge Austin, plaintiffs argued that the LLC 

agreement was unenforceable, but they admitted it was enforceable in discovery responses and 

sued Lewis on a cross-complaint for breach of the same agreement.  They argued that LCP 

waived its right to compel sale of plaintiffs’ interest in the LLC, but never pled waiver as an 

affirmative defense and could not impose conditions on LCP’s right to compel the sale under 

the LLC agreement.  Against a challenge to title, Judge Austin noted that plaintiffs affirmatively 

alleged that the LLC was formed to operate the Project, “including land”, and plaintiffs were 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=00b88c82-13fd-4e6d-9fec-98e57c040e40&pdteaserkey=h1&pditab=allpods&ecomp=byvLk&earg=sr13&prid=b7cdf13b-fc72-4759-b0f8-d4911022c6c5
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=00b88c82-13fd-4e6d-9fec-98e57c040e40&pdteaserkey=h1&pditab=allpods&ecomp=byvLk&earg=sr13&prid=b7cdf13b-fc72-4759-b0f8-d4911022c6c5
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=00b88c82-13fd-4e6d-9fec-98e57c040e40&pdteaserkey=h1&pditab=allpods&ecomp=byvLk&earg=sr13&prid=b7cdf13b-fc72-4759-b0f8-d4911022c6c5
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bound by these admissions.  The remaining arguments were not substantive defenses: 

disagreements over operations did not constitute a breach by LCP; and neither the failure to 

submit the dispute to a referee nor the alleged attorney conflict of interest would have been a 

defense to the specific performance sought.  

 

This showing is sufficient to meet defendants’ prima facie burden of establishing that the appeal 

had no chance of success, and hence plaintiffs suffered no injury from the untimeliness of the 

notice of appeal. 

 

ii. Plaintiffs fail to provide evidence creating a triable issue on actual injury. 
 

Faced with this showing, the onus was on plaintiffs to show a triable case as to how Moore 

would have won the appeal.  That means articulating one or more arguments of reversible error 

in Judge Austin’s judgment.  And because the appeal would have proceeded only on the lower-

court record of the LCA case, it means adducing the basis in that record that would have 

supported Moore’s appellate contentions, and establishing how those record citations would 

(more likely than not) have resulted in an appellate reversal. 

 

In their opposition to this motion, plaintiffs exert almost literally no effort at all to make such a 

showing.  Their entire briefing on this point is a single paragraph on page 21.  They start by 

asserting that Oliveri never argues that his alleged error caused no damage – which is just flat 

wrong:  That’s the main focus of Oliveri’s motion.  They then say:  “MOORE, however, allege 

that they were damaged as a result of OLIVERI’s breach because MOORE was denied the 

opportunity to pursue a valid legal claim upon appeal….”  What “valid legal claim” would that be, 

exactly?  Plaintiffs give not the slightest hint of what their theory of reversible error would have 

been.  On the contrary, they dispute none of the key facts supporting Judge Austin’s ruling and 

the ultimate judgment – their agreement with LCP to form the LLC, their agreeing to the Bilich 

loan, their default on that loan and the separate $100,000 loan from Mr. Lewis, or finally, the 

LCP’s proper action in paying the Bilich loan and obtaining plaintiffs’ interest in the LLC pursuant 

to the LLC agreement.  They offer no evidence that they would have succeeded in the appeal or 

otherwise obtained more than the roughly $11,000 discount they received on the judgment.  

Nor do they show that they might have leveraged the appeal to renegotiate the judgment.  

In fact, when directly asked that question, Mr. Moore said he did not recall that renegotiation 

was a purpose of appealing; rather, he “absolutely” wanted the whole judgment wiped out.  

(J. Moore Depo. [Exh. BB], pp. 183:20-25; 192:16-21.)  This failure to produce any evidence of 

the probable success of their appeal is fatal to plaintiffs’ claims.  (See Orrick Herrington & 

Sutcliffe v. Superior Court (2003) 107 Cal.App.4th 1052, 1058 [affirming summary adjudication 

of professional negligence claim where “[plaintiff] produced no evidence showing his ex-wife 

would have settled for less ….or that following a trial, he would have obtained a judgment more 

favorable than the settlement.”].) 

 

Plaintiffs’ brief adds that they were “subject to opposing party costs for the dismissal of the 

appeal.”  Opposition at p. 21.  They do not explain, however, why that constitutes injury resulting 

from the alleged negligence.  There were two ways in which plaintiffs could have avoided having 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/14/18 

 
 

- 8 - 

to pay costs on appeal – by winning the appeal, or by not filing it.  The former possibility is 

disposed of above.  As for the latter, the evidence is uncontested that Oliveri told plaintiffs, 

before the notice of appeal was filed, that they were past the due date, though he suggested the 

possibility that they might get away with the tardy filing if it went unchallenged.  Moore decided 

to proceed anyway. 

 

In sum, plaintiffs fail to provide evidence creating a triable issue of fact as to actual injury from 

defendants’ alleged professional negligence.  Summary adjudication is therefore granted.  

 

c. Summary adjudication of the second cause of action for disgorgement is denied. 
 
The disgorgement claim is distinct from the damages element of the first cause of action.  
Fees paid to a negligent attorney do not constitute damages for a professional malpractice 
claim.  (Orrick, 107 Cal.App.4th at 1058  [noting that a contrary rule would mean “there would be 
no need to prove a better result in the underlying litigation, because damages would exist based 
on the mere acceptance of a fee for the services provided.”].)  Instead, fees are recoverable to 
the extent they exceed the value of services received, and recovery is limited to the amount of 
fees paid.  (Id. at 1060.)  
 
Plaintiffs allege that they paid $2,500 towards in attorney’s fees for the appeal.  (FAC, ¶ 10.)  
Oliveri declares that the $2,500 he received in 2015 from plaintiffs was for a separate criminal 
matter, and plaintiffs never signed an agreement with Oliveri Law, LLP, his new firm, to 
represent them on appeal.  (Oliveri Decl., ¶¶ 32, 41.)  This meets his burden to show no 
damages in that plaintiffs paid no attorney’s fees for the LCP appeal.  Plaintiffs submit contrary 
declarations stating that the $2,500 was, in fact, payment towards fees for the appeal.  (Decl. of 
Johnny Moore, ¶¶ 6, 24, 25; Decl. of Mary Moore, same paragraphs.)    
 
There is no writing or other independent evidence; it is the word of one party against the other.  
So the nature of the $2,500 payment is a dispute of fact, and summary adjudication is denied. 
 

d. Summary adjudication of the third cause of action for breach of fiduciary duty 
is granted for lack of injury, and because it duplicates the professional 
negligence claim. 

 
Breach of fiduciary duty is a “species of tort distinct from a cause of action for professional 
negligence.”  (Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1086.)  But here, plaintiffs 
concede that the duty underlying this claim arises from the same facts as the professional 
negligence claim.  (See FAC, ¶ 24; Opposition MPA, p. 23: 3-11.)  This alleges no breach of any 
duty by defendants other than to act as competent attorneys.  (Contrast Tri-Growth Centre City, 
Ltd. v. Silldorf, Burdman, Duignan & Eisenberg (1989) 216 Cal.App.3d 1139, 1145 [firm 
purchased real property for which client had been negotiating]; David Welch Co. v. Erskine & 
Tulley (1988) 203 Cal.App.3d 884, 888 [firm gradually acquires collection business client had 
operated].)   And, as set forth above, plaintiff has not shown any actual injury arising from the 
alleged breach of duty.  (Gutierrez v. Girardi (2011) 194 Cal.App.4th 925, 932 [damages 
proximately caused by breach is element of fiduciary duty claim].) Therefore, summary 
adjudication is granted.  
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e. Summary judgment/adjudication of the cross-complaint is denied.  
 
Plaintiffs and their counsel state that the cross-complaint was never served.  (See, e.g., 
Rupprecht Decl., ¶ 6.)  The Court’s file includes a proof dated November 23, 2016, reflecting 
service of both the answer and cross-complaint via mail to Mr. Rupprecht’s office.  For purposes 
of this motion, the Court assumes the proof it received is correct.   
 
Defendants’ notice of motion seeks summary resolution on their cross-complaint, though what 
resolution as to what causes of action is a mystery.  There are three causes of action in the 
cross-complaint.  The first alleges that plaintiffs violated the contingency agreement for the LLC 
litigation and still owe $1,700.  The second seeks relief only against Mr. Moore for violating the 
written hourly fee agreement governing the appeal – oddly, the same written agreement that 
Oliveri declares Mr. Moore never signed.  (Oliveri Decl., ¶ 36.)  The third seeks quantum meruit 
recovery for the five hours spent on the appeal.   
 
Defendants’ notice mentions no specific cause of action.  Their memorandum and separate 

statement discuss only the third cause of action.  (Defendants’ Separate Statement, p. 13; 

Defendants’ MPA, p. p. 15: 5-9.)  So giving defendants the benefit of the doubt, they have at 

best properly brought a motion on this claim only, meaning summary judgment must be denied. 

 

Further, triable issues of fact exist as to whether plaintiffs are entitled to recover the fees for the 

appeal given the dispute about whether they were properly advised as to the deadline (and thus 

incurred expenses they should not have).  Equitable principles govern quantum meruit relief and 

defendants have not demonstrated that equity entitles them to these fees as a matter of 

summary adjudication.  (See Mains v. City Title Ins. Co. (1949) 34 Cal.2d 580, 586.)  Moreover, 

it must be borne in mind that the basis for summary adjudication on the legal-malpractice claim 

here is not that no malpractice was committed.  On the present record, quite possibly it was.  

How much “meruit” would Oliveri’s (allegedly negligent) services have, then?  The motion 

is denied. 

 
f. Sanctions are denied. 

 
Plaintiffs request sanctions under Code of Civil Procedure § 128.7 for the defective motion 
papers and declaration.  (See Plaintiffs’ Memorandum, p. 4: 9-22.)  But the Court has found that 
the motion is actually meritorious in substantial part.  And procedurally, such a request must be 
made by separate motion and plaintiffs did not follow the safe-harbor provisions of the statute.  
(§ 128.7 (c)(1).)  As to defendants’ Exhibits O and P, the Court did not rely on this 2013 
testimony in deciding the motion.  The sanctions requests are denied.    
 

g. Evidentiary Issues 
 

i. Requests for Judicial Notice 
 
Defendants’ request for judicial notice is granted except as to item F, which is not a specific 
request.  Plaintiffs’ request for judicial notice is granted except as to item 5, which is not a 
specific request.  In any event it is not necessary to take “judicial notice” of the California law 
governing this motion, such as statutes and cases.  It is generally unnecessary to ask the Court 
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to judicially notice its own records in the instant case. 
 

ii. Plaintiffs’ Objections to Evidence 
 
The Court rules only on those objections it deems material to the motion.  (Code of Civil 
Procedure §437c(q).)  
 

1. Privilege Issue 
 
Plaintiffs object to Oliveri’s recitation and inclusion of privileged communications that pre-date 
the appeal, which is the only incident about which plaintiffs claim a breach.  Evidence Code 
§ 958 abrogates any privilege “as to a communication relevant to an issue of breach, by the 
lawyer to the client, of a duty arising out of the lawyer-client relationship.”  Thus, the contextual 
information concerning the prior representation is properly admitted over privilege objection 
given defendants’ contentions concerning actual injury, an element of the professional 
negligence claim. 
 
But this does not make admissible mediation discussions which are otherwise subject to that 
independent privilege.  (Cassel v. Superior Court (2011) 51 Cal.4th 113, 138 [“such attorney-
client communications, like any other communications, were confidential, and therefore were 
neither discoverable nor admissible – even for purposes of proving a claim of legal malpractice 
– insofar as they were for the purpose of, in the course of, or pursuant to, a mediation …”], 
internal quotations omitted.)  Thus, it is at least potentially improper for Oliveri to recite 
settlement discussions.  But the Court need not resolve that problem now because it has not 
decided the injury issue based upon, e.g., a comparison of the 998 offer to plaintiffs’ ultimate 
payment. 
 

2. Plaintiffs’ Objections to the Declaration of Matthew Oliveri 
 
The remaining objections to the Oliveri declaration are overruled for failure to follow the 
Rules of Court.  Objections must “[q]uote or set forth the objectionable statement or material.”  
(CRC 3.1354(b)(3).)   
 

3. Plaintiffs’ Objections to Exhibits 
 
Objections 25-28:  Overruled.  Plaintiffs themselves request judicial notice of all of these 
items, which are filings and court records.  Though not properly referenced to the correct 
exhibit letters and tabs, these documents are clearly relevant to defendants’ arguments 
throughout their motion. 
 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/14/18 

 
 

- 11 - 

 5.  TIME:  9:00   CASE#: MSC17-00042 
CASE NAME: CLARK VS. KNOPOFF 
HEARING ON MOTION TO TAX OR STRIKE COSTS 
FILED BY RONALD KNOPOFF 
* TENTATIVE RULING: * 
 
The Court entered judgment for defendants in this case on August 30.  Plaintiff now files 
a two-page motion to strike or tax costs.  (Despite being filed by an attorney, the motion 
is handwritten.) 
 
The motion is denied.  The sole ground asserted for the motion is that because the judgment 
is under appeal, defendants are not yet the prevailing parties.  No notice of appeal is found in 
the Court’s file.  Assuming the notice of appeal has been filed or will be filed before the 
deadline, however, it is beyond contest that defendants are the prevailing parties in this Court.  
The action has been dismissed against them, and final judgment has been entered in their 
favor.  If plaintiffs succeed in securing an appellate reversal of that judgment, then any award of 
costs that accompanied the judgment will likewise be vacated.  In the meantime, however, 
defendants are the prevailing parties and are entitled to an award of costs. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00640 
CASE NAME: GRANT VS. BARNUM 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY RONALD A. GRANT 
* TENTATIVE RULING: * 
 
Plaintiff moves for leave to file an amended complaint.  There is no proof of service showing that 
the motion was served.  In the meantime, however, both defense attorneys stipulated to 
granting leave at a CMC on December 12.  Accordingly, plaintiff may file the amended complaint 
within 30 days of the CMC date. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00790 
CASE NAME: WALKER  VS.  G.C. BLOCK 
HEARING ON MOTION TO COMPEL T-MOBILE USA, INC. TO RESPOND 
FILED BY ALVA DENISE WALKER, CLEVE ROBERT WALKER, 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel production of subpoenaed documents from T-Mobile is denied. 
 
Plaintiff moved to compel response to a similar subpoena last June.  The Court’s tentative ruling 
then indicated that at least some of the information sought was relevant to the case and properly 
discoverable.  The Court commented, however, that the subpoena was substantially overbroad 
in the information it sought, and that the draft protective order tendered by plaintiff was 
insufficient in several respects.  The Court invited plaintiff’s counsel to appear to discuss exactly 
what it was he needed from these phone records, and how to draft appropriate orders.  Counsel 
failed to appear at the hearing, however. 
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Plaintiff has served a new subpoena.  Although defendant Gallagher objected to the subpoena, 
he has filed no opposition to this motion.  The subpoena, however, continues to be overbroad in 
the information it seeks, in respects that the Court previously identified as problems.  Moreover, 
although the motion says that privacy concerns can be solved with an appropriate protective 
order, it proposes no such order. 
 
The Court also notes that despite being explicitly admonished on the subject previously, 
plaintiff’s counsel continues to disregard the requirements of CRC 3.1110(f) and Local Rule 3.42 
concerning tabbing of exhibits.  Neither his present motion papers, nor the papers on his motion 
to compel calendared for January 19, are in compliance.  Counsel should not expect to be 
warned again; any future nonconforming filings will simply be stricken. 
 
Finally, although not yet before the Court, the Court notes that it appears the January 19 motion 
may be inappropriate because the issues have not been presented in the Discovery Facilitator 
Program as required by Local Rule 3.300 et seq.  Counsel is invited to take a look at that issue 
and, if appropriate, withdraw the motion in favor of proceeding with the Program.  If the motion 
remains on calendar and the Court determines that it is presented in violation of the Local 
Rules, counsel can expect to face sanctions. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02192 
CASE NAME: ML-CFC 2007-8  VS.  ELLARD VILLAGE PROPERTIES, INC. 
HEARING ON MOTION TO ORDER APPROVING RECEIVER’S FINAL ACCOUNTING 
FILED BY JEFFREY P. FANZO 
* TENTATIVE RULING: * 
 
The motion for an order approving the receiver’s final accounting is granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00220 
CASE NAME: BROWN VS. NEW ORIENTAL BUFFET 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY ANITRA BROWN 
* TENTATIVE RULING: * 
 
Plaintiffs move for leave to file a first amended complaint.  The motion is unopposed, and it is 
granted.  The first amended complaint may be filed and served by December 31, 2018.  
The Court notes that the parties stipulated at a CMC last June that plaintiffs could amend their 
complaint, but plaintiffs apparently did not act timely on that stipulation. 
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10.  TIME:  9:00   CASE#: MSC18-01430 
CASE NAME: COMMUNITY BANK  VS.  SIGNORELLI FAMILY, L.P. 
HEARING ON MOTION FOR CHARGING ORDER 
FILED BY COMMUNITY BANK OF THE BAY 
* TENTATIVE RULING: * 
 
Plaintiff and judgment creditor Community Bank moves for a charging order against the interest 
held by defendant Signorelli Family, L.P. in Starj Partners LLC.  The motion is unopposed, and it 
is granted. 
 

  

11.  TIME:  9:00   CASE#: MSC18-02342 
CASE NAME: PRECILYN SILVESTRE VS. SHELLPOINT MORTGAGE 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
This is a wrongful foreclosure case.  On November 19, 2018 Plaintiff Precilyn B. Silvestre filed 
this complaint, asserting causes of action for (1) declaratory relief, (2) injunctive relief, and (3) 
violation of Civil Code § 2924(a)(6).  (Although the caption of the complaint indicates a fourth 
cause of action for rescission, none appears in the body of the complaint.)  The next day, 
Plaintiff applied ex parte for a temporary restraining order. The Court (Judge Weil) heard the 
ex parte Application, granted the TRO, and entered an Order to Show Cause to show why a 
preliminary injunction should not be granted, enjoining the Trustee’s Sale of the Subject 
Property.  It is unclear whether anyone appeared to oppose the ex parte, but no written 
opposition was filed. 

For the following reasons the Plaintiff’s motion for a preliminary injunction is denied. 

Request for Judicial Notice 

Defendant requests that the Court take Judicial Notice of a Complaint for Trademark 
Infringement and order granting motion for default judgment in Countrywide Home Loans, Inc., 
et al. v. America’s Wholesale Lender, Inc., et al. filed in US District Court, Central District of 
California, Southern Division, Case No. SACV 12-00242-CJC(ANx).  This Request is 
unopposed.  The Request is granted.  Evid. Code §§ 452, 453. 

Legal Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.  “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.”  Korean Philadelphia Presbyterian Church 
v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.  The burden is on Plaintiff to show all 
elements necessary to support issuance of a preliminary injunction. O’Connell v. Sup.Ct. 
(Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.  “In deciding whether to issue a preliminary 
injunction, a trial court weighs two interrelated factors: the likelihood the moving party ultimately 
will prevail on the merits, and the relative interim harm to the parties from the issuance or 
nonissuance of the injunction.”  Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/14/18 

 
 

- 14 - 

Analysis 

Violation of Civ. Code § 2924(a)(6) 

Although the complaint mentions other legal provisions, the basic theory of the complaint 
– and even more so, the legal theory of the TRO/preliminary injunction papers – is a 
single contention.  Plaintiff contends that the deed of trust is void, and no one has the 
legal authority to foreclose on it, because the lender in her refinance never really existed.  
The claim is invited by the somewhat sloppy state of the lender’s paperwork.  
Nevertheless, the claim is frivolous. 

Civil Code § 2924(a)(6) requires that the entity initiating the foreclosure process is “the 
holder of the beneficial interest under the mortgage or deed of trust, the original trustee 
or the substituted trustee under the deed of trust, or the designated agent of the holder 
of the beneficial interest.”  

Here, Plaintiff’s claim for violation of Civil Code § 2924(a)(6) is premised on her allegation that 
the deed of trust in favor of “America’s Wholesale Lender” is void because “at the time of the 
creation of the Note and DOT … the only entity bearing the name America’s Wholesale Lender, 
or some reasonable facsimile, in the data base of the New York State Department of State 
Divisions of Corporation did not come into its corporate existence until December 16, 2008.” 
Complaint at ¶ 18 and Exhibit B thereto.  As a consequence, Plaintiff alleges, any and all 
subsequent transfers and assignments are also void.  See, e.g., Complaint at ¶ 37, ¶ 41. 

Defendants have introduced evidence that Countrywide Home Loans is a New York 
Corporation, which conducted part of its mortgage lending business under the fictitious business 
name and mark “America’s Wholesale Lender”.  RJN Ex. A.  Defendants have also cited to 
numerous district court decisions which have recognized America’s Wholesale Lender as the 
fictitious business name of Countrywide Home Loans.  Defendants’ method of proving this 
factual proposition is, shall we say, unconventional, relying oddly on an unverified complaint 
filed in unrelated litigation; surely better documentation than that is available.  Plaintiff, however, 
has neither objected to this evidence nor offered any contrary evidence showing that 
defendants’ factual assertion is untrue.  At least as a matter of demonstrating likelihood of 
prevailing on the merits, this suffices. 

The mere use of a fictitious business name does not, in and of itself, void the deed of trust. 
California law specifically provides for the use of fictitious business names. See Cal. Bus. & 
Prof. Code §§ 17900-30. 

Plaintiff’s argument, that the note and deed of trust are unenforceable because America’s 
Wholesale Lender is supposedly without capacity to contract, fails.  America’s Wholesale 
Lender is the fictitious business name of Countrywide Home Loans, which does have the 
capacity to contract.  Under California law, there is no distinction between a “dba” and the entity 
doing business under the dba.  See, e.g., Pinkerton’s, Inc. v. Superior Court (1993) 49 
Cal.App.4th 1342, 1348 (use of a fictitious business name does not create a separate legal 
entity).  Plaintiff’s void contract theory lacks merit, and as a consequence she has not 
demonstrated that she is likely to prevail on her cause of action for violation of Civ. Code 
§ 2924(a)(6). 

 Declaratory Judgment, Injunctive Relief 
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Plaintiff’s claims for declaratory judgment and injunctive relief are derivative of her claim for 
violation of § 2924(a)(6). For the same reasons stated above, Plaintiff has not demonstrated that 
she is likely to prevail on her claim for declaratory judgment. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiff argues she will suffer the greater harm if the injunction does not issue, but Plaintiff 
did not indicate any harm in her declaration in support of the ex parte application nor did Plaintiff 
file a reply declaration. Although loss of a home is significant, the Court may not issue the 
injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” SB Liberty, LLC v. Isla Verde 
Assn., Inc. (2013) 217 Cal.App.4th 272, 280.  As discussed above, plaintiff has not 
demonstrated any likelihood at all of prevailing on the merits, let alone a reasonable probability. 

Further, it must be noted that plaintiff is hardly in an equitably appealing posture.  True, she 
stands to lose her home, and that is serious harm.  But she makes no serious pretense of 
having any legitimate entitlement to keep the home.  She does not deny borrowing several 
hundreds of thousands of dollars from somebody, even if she claims not to be sure from whom.  
She does not dispute defendants’ evidence that she stopped paying her mortgage in 2012.  Her 
theory that the deed of trust is invalid would presumably apply to the underlying note as well.  
Thus, it is apparently plaintiff’s theory that because of a purported misidentification of the lender, 
she is now entitled to keep the money she borrowed, keep the house she put up as security for 
the loan, and pay nobody anything, ever.  This is hardly a favorable case on the balance of 
hardships and equities. 

Plaintiff’s motion for a preliminary injunction is denied. 
 

  

12.  TIME:  9:00   CASE#: MSL10-09828 
CASE NAME: WELLS FARGO VS. ROBINSON 
HEARING ON MOTION TO/ VACATE JUDGMENT 
FILED BY WELLS FARGO BANK. N.A. 
* TENTATIVE RULING: * 
 
Plaintiff Wells Fargo obtained a default judgment in 2011 against defendant Robinson.  It has 
since discovered that its service of process on Robinson was ineffective because he was out of 
the country for work at the time.  Accordingly, Wells Fargo now moves to vacate the default 
judgment.  The Court thanks Wells Fargo for its professionalism and grants the motion. 
 
That leaves the question of what happens next.  Wells Fargo’s motion does not go so far as to 
request that the action be dismissed.  On its face, however, it appears that the case must be 
dismissed (on the Court’s own motion if necessary) because it was not validly served within 
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three years.  Code of Civil Procedure § 583.210; see Dill v. Berquist Construction Co. (1994) 24 
Cal.App.4th 1426, 1433.  The case is therefore set for an Order to Show Cause on January 16, 
2019, at 8:30 a.m. why the case should not be dismissed.  Counsel for Wells Fargo may file a 
voluntary dismissal before then; or, if there simply is no response and no appearance, the Court 
will take it that Wells Fargo has no objection to dismissal. 
 

  

13.  TIME:  9:00   CASE#: MSN18-1849 
CASE NAME: DELGADO VS. DMV 
SPECIALLY SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET BY COURT 
* TENTATIVE RULING: * 
 
The petition for a writ of mandate is granted.  The Department of Motor Vehicles (DMV) is 
required to set aside its order dated July 27, 2018 suspending petitioner Delgado’s driver’s 
license, and to give no further effect to it. 
 
The suspension imposed on petitioner has itself expired.  The case is not therefore moot, 
however.  Patrick v. DMV (1993) 13 Cal.App.4th 1771, 1778 n.3. 
 
Petitioner makes a number of arguments against the suspension order, most of them 
insubstantial.  One of her attacks, however, has substance:  DMV’s lack of a showing that the 
officer administering the Draeger breath test was properly trained.  Both parties agree that a 
Draeger test result is inadmissible in a DMV administrative per se (APS) hearing under Title 17 
if the officer is not shown to have been properly trained.  (The Court intends no ruling or 
indication as to whether such evidence might be admissible in a criminal prosecution against 
Delgado.) 
 
The Draeger test was administered by Officer Daniel Walker of the Concord Police Department.  
In the printed form for APS suspensions, Officer Walker stated under oath that he is properly 
trained to administer the breath test.  As petitioner acknowledges, that is a sufficient prima 
facie showing to carry DMV’s initial burden, shifting the burden to the driver to offer evidence 
to the contrary. 
 
Here, petitioner offered such evidence in the form of a response by the Contra Costa County 
Sheriff, Criminalistics Laboratory, to a subpoena, in which the custodian of records stated that 
“In compiling the information for this discovery packet, we found no training record for Officer 
Daniel Walker.”  The Court agrees with petitioner that this was sufficient rebuttal evidence, 
showing the lack of proper training, to shift the burden back to DMV.  DMV offers no further 
rebuttal evidence. 
 
DMV’s opposition brief argues first that the subpoena for Officer Walker’s training records 
constituted Pitchess discovery under Penal Code § 832.8, which is not available in DMV APS 
proceedings.  Brown v. Valverde (2010) 183 Cal.App.4th 1531.  The argument is incorrect.  
Section 832.8 defines the “personnel records” of police officers that must be sought, if at all, 
only through a Pitchess motion: 
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(a) Personal data, including marital status, family members, educational and 
employment history, home addresses, or similar information. 
(b) Medical history. 
(c) Election of employee benefits. 
(d) Employee advancement, appraisal, or discipline. 
(e) Complaints, or investigations of complaints, concerning an event or 
transaction in which he or she participated, or which he or she perceived, and 
pertaining to the manner in which he or she performed his or her duties. 
(f) Any other information the disclosure of which would constitute an 
unwarranted invasion of personal privacy. 

 
None of this describes a certificate of training to perform DUI breath tests.  Nor, for that matter, 
is the Criminalistics Laboratory the employing agency for Officer Walker.  Accordingly, petitioner 
did not proceed by a motion or request for a Pitchess hearing, but by a subpoena issued by 
DMV.  In response, the Laboratory did not refuse or reject the subpoena on Pitchess/Brown 
grounds, but instead actually complied with the subpoena, at least in this particular.  It stated 
that it had searched and found no such training record for Officer Walker. 
 
DMV further argues that “It is entirely possible that Officer Walker’s breath-test training records 
reside with a former employer.”  Petitioner accurately labels this as pure speculation.  Maybe 
there is such a record elsewhere, if Officer Walker was previously employed by some California 
law enforcement agency outside of this County.  But there is no indication in this record that that 
is true; and if it were, it would have been up to DMV to adduce such evidence.  DMV’s argument 
seems to contemplate that a driver in petitioner’s position was required to obtain not only a 
certification of the absence of such training from the agency where one would reasonably 
expect to find it, but also from the equivalent agency in every other county in the state. 
 
Officer Walker was subpoenaed for the hearing but failed to appear.  DMV argues that as to 
other points raised by petitioner (such as the 15-minute observation period), it was up to 
petitioner to take steps to secure his testimony, such as by requesting a continuance of the 
hearing.  But on this point the burden was on DMV, not petitioner, to come up with the proof of 
proper training.  Perhaps questioning Officer Walker would have provided the missing proof; but 
if so, it would have been up to DMV, not petitioner, to request a continuance or otherwise secure 
the Officer’s testimony. 
 
Petitioner’s original petition requested an alternative writ requiring DMV to appear and show 
cause why a peremptory writ should not issue.  The Court takes it that we are past that point 
procedurally; DMV has made its showing, and it is insufficient.  The Court accordingly proceeds 
to issue the peremptory writ. 
 
Petitioner’s request for judicial notice is denied. 
 
The original petition in this case requests attorney fees.  They are not mentioned in petitioner’s 
briefing, however, and no evidence is offered as to the amount of fees incurred or requested.  
The Court therefore declines to consider them. 
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14.  TIME:  9:05   CASE#: MSC16-01682 
CASE NAME: HERNANDEZ VS. McDANIELS 
SPECIALLY SET HEARING ON: MINOR'S COMPROMISE 
FILED BY PLAINTIFFS & SET BY DEPT. 12 FROM SETTLEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

15.  TIME: 10:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY SERVICES DISTRICT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00 a.m. for CMC. 
 

 

16.  TIME: 9:03   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ABSL CONSTRUCTION 
* TENTATIVE RULING: * 
 
This line, Line 17, and Line 18 represent motions for summary judgment/adjudication filed by 
three related parties – Johnny Mills, the driver of a truck; ABSL, Mills’s employer; and BFL, the 
owner of the truck.  The three motions are all filed by the same attorneys, and they all rest on 
substantially identical arguments and evidence.  The Court observes that it would have been 
better practice to file a single motion on behalf of all three movants – or, at least, to agree with 
the other side that three nominally separate motions would be supported by a single copy of the 
voluminous supporting papers.  (The opposing party, AMR, properly filed a single set of 
opposition papers to all three motions.) 
 
Be that as it may, however, the motions obviously may be considered and ruled upon together.  
The motions for summary judgment are granted.  Although AMR may have shown some 
disputed factual issues, those issues would not prevent judgment for the movants in light of 
other, undisputed facts that are fatal to AMR’s cross-complaint. 
 
At 1:30 in the morning, a truck owned by BFL and driven by ABSL employee Johnny Mills is at a 
dead stop entirely within the confines of lane 3 of a major freeway, eastbound I-80 west of the 
Carquinez Bridge because, according to Mills, traffic ahead of him is stopped.  An AMR 
ambulance driven by Christine Dragisich rear-ends the truck, going at least 40 mph (possibly 
faster), with one second or less of braking, giving rise to (now consolidated) actions for 
damages by an occupant of the rear portion of the ambulance, Amber Mason; Mason's 
employer, the Regents of the University of California; and the driver of the truck, Mills.  Dragisich 
admits she saw the truck only about one second before she struck it. 
 
AMR filed a First Amended Cross-Complaint (“FACC”) seeking to shift some of the blame and 
economic responsibility for the accident to Mills, ABSL, and BFL.  Is there any triable issue 
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whether the accident was caused solely by Dragisich?  That is the issue presented by these 
motions for summary judgment by cross-defendants Mills, ABSL, and BFL on AMR's FACC. 
 
AMR argues that a triable issue of fact exists regarding comparative fault of Mills, ABSL, and 
BFL because Mills may have been stopped for some negligent reason and not for the non-
negligent reason he has given, or because the lighting, or reflective equipment, at the rear of his 
truck was inadequate or negligently maintained, such that this equipment inadequacy was a 
contributing cause of the accident. 
 
Under the particular facts here, the court rules that neither the reason that Mills was stopped nor 
any alleged equipment inadequacy played any role in the causing the accident and thus that 
summary judgment should be granted to cross-defendants. 
 

Facts 
 
As it approaches the Carquinez Bridge, I-80 has four lanes.  (Traffic Collision Report attached to 
Ex. F to Ortiz, Decl., p. 6.)  A bridge joint construction retrofit was taking place on the night of 
the incident, however, and only one lane of the bridge was open.  (Ex. N to Ortiz Decl., Lee 
Depo. at 10:3-6; 17:25-18:322:14-15.)  
 
In preparation for this roadway narrowing, traffic on eastbound I-80 was gradually being moved 
to the right over the course of several miles, lane by lane, starting with lane 1.  A variety of signs 
and warnings were in place.  The first of these was a sign with a flashing beacon on top of it.  It 
was located about 1.5 miles before the accident scene.  It read, “Roadwork Ahead”.  (Ex. N to 
Ortiz Decl., Lee Depo. at 48:25-50:6; 86:2-12.)  The next sign was a mile from the accident 
scene.  It also had a flashing beacon on top.  It read, “Lane Closure Ahead”.  (Id. at 86:13-19.)  
Next came a sign that said, “Caution.  Caution.  Merge Right.”  It was inside the lane closure.  
(Id. at 53:1-8.)  There was also an overhead LED light that was on and flashing.  It read, 
“Caution.  Slow traffic ahead.  Slow down.”  (Id. at 55:23-56:4.)  
 
Mills maneuvered his truck into lane 3 and was stopped there for about 30 seconds before the 
accident occurred.  (Mills Decl., ¶ 4, 8.)  His declaration states he was stopped because the 
traffic ahead of him was stopped.  (Mills Decl., ¶ 5, 6.)   
 
A Caltrans construction engineer, Steven Lee, who was parked at the side of the road, testified 
he witnessed the scene immediately before the impact and he saw traffic backed up all the way 
from the truck to the bridge.  Traffic in the area had been slow the entire 10-15 minutes he was 
sitting there, and the truck was stopped or nearly stopped at the moment of impact.  (Ex. N to 
Ortiz Decl., Lee Depo. at 21:9-10; 43:5-25).   
 
However, Dragisich testified that traffic that night was light.  (Ex. O to Ortiz Decl., Dragisich 
Depo. at 182:24-183:2.)   
 
Dragisich probably knew a construction zone was starting more than 30 seconds before the 
accident occurred.  (Ex. O to Ortiz Decl., Dragisich Depo. at 96:4-6.)  She had seen warnings or 
caution signs, so she attempted to move over another lane, from lane 2 to lane 3 to give extra 
space to the construction zone.  It was extremely lit up and they had the arrows to merge over to 
the next lane.  (Id. at 96:15-20; 110:9-10.) 
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Dragisich was going 65 mph when she entered the construction zone.  (Id. at 108:17-19.)  She 
knew there could be slow or congested traffic because of the construction.  (Id. at 103:12-14.)  
She did not slow the ambulance. 
 
Before changing from lane 2 to lane 3, she looked out the passenger side window of the 
ambulance.  (Id. at 111:6-8.)  She made a gradual lane change.  (Id. at 112:12-16.)  She may 
have taken her foot off the accelerator, but she did not apply the brakes.  (Id. at 112:20-113:6.) 
She was probably fully in lane 3 for a few seconds.  Then, approximately a second before 
impact, she noticed the stopped vehicle in front of her.  (Id. at 113:15-18; 207:21-25.)  She has 
no explanation for why she did not see it sooner.  (Id. at 113:24-114:1.)  She did see it as soon 
as it was in her line of sight.  (Id. at 207: 7-14.)  Perhaps the problem that caused the accident 
was that she failed to scan far enough ahead.  (Id. at 111:20-23.)  When she saw the stopped 
truck, she saw its brake lights.  (Id. at 114:22-25.)   
 
She applied her brakes.  She may have slowed to 40 mph before the impact.  (Id. at 146:14-21.)  
Cross-defendants offer evidence that Dragisich was in fact traveling 63 mph when she applied 
her brakes and still 57.8 mph at the moment of impact.  
 

Discussion 
 
AMR argues that there are several disputed factual issues concerning Mills’s conduct, the state 
of the truck’s safety equipment, and the state of traffic at the time and scene of the collision.  For 
example, it argues that there is conflicting evidence on whether traffic was light or heavy; 
whether there was or wasn’t stopped traffic in front of Mills; the reason for Mills’s lane changes 
and stoppage; and whether Mills turned on his hazard lights.  It is possible that at least some of 
these might present sufficient conflicts of evidence that they could not be resolved at the 
summary judgment stage (although the Court is a bit skeptical whether some of them, such as 
Dragisich’s testimony that traffic was “light” and there was no stopped traffic, would be likely to 
have much credibility traction for a jury). 
 
The Court need not decide these points conclusively, however, because they could not make a 
difference to the outcome of these motions.  The key to these motions is not what Mills did or 
did not do, or why.  Rather, it is what Dragisich did – or, more exactly, what she didn’t do.  There 
is no dispute in the evidence on this point:  She did not look ahead of herself in lane 3 until a 
second before the collision, and hence she did not see the truck until it was far too late for her to 
stop and avoid the collision.  That is squarely Dragisich’s fault, and cannot plausibly be pinned 
on Mills. 
 
AMR’s asserted factual disputes, if accepted as valid, could at most tend to show that a 
hypothetical driver, properly paying attention to traffic ahead of her in her lane, might not have 
timely seen the truck and realized it was stopped.  But we are not dealing with that hypothetical 
driver here; we are dealing with Dragisich.  Dragisich did not testify that she was looking ahead 
into lane 3 and saw the truck but did not see sufficient rear lights to know it was stopped, or that 
she saw it stopped but could not believe her eyes because it was stopped for no obvious 
reason.  (See Ex. O to Ortiz Decl., Dragisich Depo. at 113:24-114:1 (she has no explanation for 
why she did not notice the stopped truck sooner).)  She said she did not see the truck at all until 
one second before the accident and that when she did see it she immediately saw its brake 
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lights and applied her brakes.  (Ex. O to Ortiz Decl., Dragisich Depo. at 113:15-20; 114:22-25; 
15:18-20 (never saw the truck except one second before the accident); 207:7-14; 207:21-25; 
212:13-22.)   
 
Therefore, what Dragisich might have seen or understood if she had looked earlier, in the 
probably 5-6 seconds it would have taken her to stop safely, is irrelevant.  She cannot blame 
defendants for what she failed to see or understand when she did not look to see it.  Inadequate 
rear lighting or an unexpected rather than an expected stop simply played no role in causing the 
accident.  (See Rosa v. Pacific Gas & Electric Co. (1955) 133 Cal.App.2d 672, 674-675 (driver’s 
decision to proceed through an intersection was not influenced by an illegally parked utility 
truck).)  Summary judgment is granted. 
 
 Cross-defendants’ Request for Judicial Notice filed 9/4/18 
 
 The court grants this unopposed request for judicial notice.   
 
 AMR’s Objections filed 11/21/18 
 
 1 – Overruled.   
 2 – Overruled. 
 3 – Overruled.  The cases cited criticize declarations that are given after and that 
unequivocally contradict deposition testimony, not declarations given before deposition 
testimony, which are then contradicted or explained by later deposition testimony.   
The deposition testimony here makes clear that the Department of Transportation pre-inspection 
occurred before the slurry trip, just not immediately before it.  
 4 – Overruled.  (See CCP § 2025.460 (b) and Mills Depo. at 124:19-25.)   
 5 – Overruled. 
 6 – Sustained.     
 7 – Overruled. 
 8 – Overruled. 
 9 – Overruled. 
 10 – Overruled. 
 11 – Overruled. 
 12 – Overruled. 
 13 – Overruled.   
 14 – Sustained. 
 15 – Sustained. 
 16 – Sustained. 
 17 – It is unnecessary for the court to rule on this objection because the point is basically 
supported by Dragisich’s own testimony.   
 18 – It is unnecessary for the court to rule on this objection because the outcome on this 
motion does not turn on whether Dragisich was traveling only 40 mph at the moment of impact, 
as she testified, or 57.8, as reflected by the proffered data from the airbag control module.    
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17.  TIME: 9:03   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MILLS 
* TENTATIVE RULING: * 
 
See Line 16. 
 

 

18.  TIME: 9:03   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BFL TRANSPORTATION, LLC 
* TENTATIVE RULING: * 
 
See Line 16. 
 

 

 


